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Belgium has returned to the old practice 
of detaining families 

Belgium	has	come	under	cri1cism	from	the	interna1onal	community	for	their	return	to		the	prac1ce	
of	detaining	accompanied	minors	in	these	ill-equipped	facili1es.	The	Brussels	Interna1onal	Center	

calls	upon	the	Belgian	authori1es	to	use	their	influence	and	opt	for	more	comprehensive	measures	to	
meet	the	condi1ons	for	compliance.
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In	August	2018	the	“127	bis	centre"	-	a	Belgian	closed	centre	for	foreigners	awaiLng	expulsion	-	set	

up	new	units	to	house	families	with	children	waiLng	for	an	administraLve	decision	to	be	made.	This	

seems	to	be	a	return	to	an	old	pracLce	ended	over	10	years	ago	when	Belgium	stopped	detaining	

families	with	children.	This	was	following	three	condemnaLons	of	inhuman	and	degrading	treatment	

of	 detainees	 by	 the	 European	 Human	 Rights	 Court	 (EHRC). 	 The	 EHRC	 concluded	 that	 their	 legal	1

status	 as	 "illegal	 foreigners"	 should	 always	 be	 subordinate	 to	 "extreme	 vulnerable	 situaLon[s]”	 of	

those	 children	 and	 urged	 to	 prioriLze	 the	 protecLon	 of	 their	 needs	 and	 rights,	 as	 defined	 by	 the	

ConvenLon	 on	 the	 Rights	 of	 the	 Child.	 The	 Court	 equally	 stated	 that	 the	 accompanied	 or	

unaccompanied	status	of	children	does	not	in	any	way	affect	the	required	protecLon	level	that	the	

Belgian	authoriLes	 are	obligated	 to	 respect.	As	 the	 current	 closed	 centres	 are	designed	 for	 adults	

and	 have	 not	 been	 adequately	 adapted	 for	 children,	 detenLon	 children	 in	 those	 centres	 would	

violate	their	rights	and	consLtutes	inhuman	and	degrading	treatment. 	2

Since	August	2018,	8	 families	and	19	children	have	been	placed	 in	 the	127	bis	center,	 located	 just	

next	to	the	Brussels	Airport.	The	‘familial	units’	are	theoreLcally	a	last	resort 	for	families	who	have	3

not	yet	voluntarily	 leb	 the	country	but	have	not	been	placed	 in	 return	housing	 (private	houses	or	

apartments)	either.	Although,	technically	these	families	have	the	right	to	resort	to		“return	housing”	

alternaLves,	 the	 new	 Belgian	 decree	 specifies	 that	 some	 families	 could	 be	 directly	 placed	 into	

detenLon	centres	 if	there	 is	reason	to	believe	(without	further	definiLon	or	detail)	that	one	of	the	

family	members	is	a	“danger	to	public	security”.	

Yet,	 the	 royal	 decree	 that	made	 this	 detenLon	 possible 	 theoreLcally	 allows	 a	 28	 days	maximum	4

duraLon	of	detenLon	(14	days,	once	renewable)	under	the	condiLon	that	the	facility	 is	adapted	to	

the	 children’s	needs,	without	 further	defining	what	 those	needs	 consist	of.	 The	decree	also	 states	

that	detenLon	cannot	be	 renewed	 in	cases	where	psychological	or	physical	harm	has	come	to	 the	

children.	This	does	not,	however,	provide	any	obligaLon	in	case	of	renewal	to	have	a	pediatric	expert	

assessing	any	potenLal	risks	of	such	harm.	

	CEDH,	Mubilanzila	Mayeka	et	Kaniki	Mitunga	c.	Belgique,	12	octobre	2006,	n°13178/03		;	CEDH,	Muskhadzhiyeva	et	autres	1

c.	Belgique,	19	janvier	2010,	41442/07	;	CEDH,	Kanagaratnam	et	autres	c.	Belgique,	13	décembre	2011,	15297/09

	CEDH,	Affaire	Kanagaratnam	et	autres	c.	Belgique,	13	décembre	20112

		DirecLve	2008/115/EC	of	the	European	Parliament	and	of	the	Council	of	16	December	2008	on	common	standards	and	3

procedures	in	Member	States	for	returning	illegally	staying	third-country	naLonal,	Art.	17§1

	Arrêté	royal	du	2	août	2002	fixant	le	régime	et	les	règles	de	foncLonnement	applicables	aux	lieux	situés	sur	le	territoire	4

belge,	gérés	par	l'Office	des	étrangers,	où	un	étranger	est	détenu,	mis	à	la	disposiLon	du	Gouvernement	ou	maintenu,	en	
applicaLon	des	disposiLons	citées	dans	l'arLcle	74/8,	§1er	de	la	loi	du	15	décembre	1980	sur	l'accès	au	territoire,	le	séjour,	
l'établissement	et	l'éloignement	des	étrangers.
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During	the	fall	of	2018,	a	Serbian	woman	and	her	four	children	-	waiLng	for	a	decision	to	be	made	

about	 their	 case	 -	were	detained	 for	 28	days	before	being	 transferred	 to	 a	 return	housing	 facility.	

However,	according	to	the	ordinary	administraLve	process,	families	with	children	should	be	placed	in	

return	housing	in	the	first	place	and	not	in	a	closed	centre.	This	family	subsequently	fled	from	that	

return	 house,	was	 placed	 again	 in	 the	 closed	 centre	 aber	 their	 return	 and	was	 deported	 to	 their	

sending	country	aber	almost	50	days	of	detenLon.	This	example	demonstrates	that	the	duraLon	limit	

of	detenLon	can	clearly	be	exceeded	in	pracLce.	

Another	example	dates	from	September	2018	and	pertains	to	the	renewal	of	a	two	weeks	detenLon	

in	the	127	bis	centre	of	a	woman	and	her	five	children.	The	renewal	was	cancelled	the	third	day	of	

their	detenLon	because	of	the	“psychological	 impact”	on	some	of	the	children.	Although	the	royal	

decree	does	allow	for	a	maximum	detenLon	of	28	days,	 it	equally	stresses	that	this	can	only	apply	

under	the	strict	condiLon	that	the	facility	is	adapted	to	the	children’s	needs	while	at	the	same	Lme	

failing	to	define	what	those	needs	consist	of.	

Since	2008,	accounts	of	“disastrous	impacts”	of	detenLon	upon	the	children’s	developmental	process	

due	 to	general	 stress,	 feelings	of	 injusLce	and	desperaLon	reached	the	surface. 	The	recent	Myria	5

report	 (2018)	 raised	equal	 concerns	 related	 to	noise	polluLons,	 “feeling	of	 detenLon”	 and	 lack	of	

infrastructure	to	address	and	resolve	these	situaLons. 	Among	the	issues	regarding	the	detenLon	of	6

children	are	others:	the	presence	of	barbed	wires,	uniformed	staff,	fix	daily	scheduled	groups	regime,	

and	-	due	to	the	impossibility	to	freely	circulate	-	the	lack	of	daylight,	and	so	on. 	These	condiLons	7

could	 have	 long-term	 and	 irreversible	 consequences	 over	 the	 psychological	 health	 of	 children.	

Moreover,	the	European	Human	Rights	Court	concluded	to	the	“inadequacy” 	of	the	127	bis	closed	8

centre	for	hosLng	children	because	of	their	extremely	vulnerable	situaLon,	and	reaffirmed	that	this	

extreme	vulnerability	must	predominate	over	their	administraLve	status	as	illegal	foreigners. 	9

		

	Cité	dans	CEDH,	Muskhadzhiyeva	et	autres	c.	Belgique,	19	janvier	2010,	41442/07,	§415

	Myria,	“Retour,	migraLon	et	éloignement	des	étrangers	en	Belgique”,	MyriaDoc	8,	Décembre	2018,	hxps://6

www.myria.be/files/181205_Myriadoc_de%CC%81tenLon_2018.pdf,	p.41

	ibid7

	CEDH,	Mubilanzila	Mayeka	et	Kaniki	Mitunga	c.	Belgique,	12	octobre	2006,	n°13178/03,	§103	;	CEDH,	Affaire	8

Kanagaratnam	et	autres	c.	Belgique,	13	décembre	2011,	§65

	Ibid.,	§55	;	CEDH,	Muskhadzhiyeva	et	autres	c.	Belgique,	19	janvier	2010,	41442/07,	§599
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It	is	argued	that	the	new	Belgian	decree	is	-	despite	the	historical	Belgian	internaLonal	engagement	

in	the	protecLon	of	Children's	rights,	such	as	in	the	fight	against	child	soldiers	pracLces	in	contexts	of	

armed	conflicts 	 -	not	 in	 line	with	the	general	 internaLonal	 tendency	to	deepen	the	protecLon	of	10

human	rights,	and	the	rights	of	children	in	parLcular.	

The	observaLons	by	the	Children	Rights	Commixee	in	2017	concisely	give	voice	to	the	problems	that	

these	 pracLces	 depict:	 “Children	 should	 never	 be	 detained	 because	 of	 their	 parents’	 migratory	

status,	 and	 States	 should	 quickly	 and	 without	 delay	 put	 an	 end	 to	 the	 detenLon	 of	 children	 for	

migraLon	 reasons	and	 should	erase	 this	pracLce.	All	 pracLces	of	 the	detenLon	of	 children	due	 to	

their	 migraLon	 status	 should	 be	 prohibited	 by	 law	 and	 this	 prohibiLon	 should	 be	 enLrely	

implemented	into	pracLce.” 	11

The	current	pracLces	have	been	criLcized	by	a	wide	 range	of	 internaLonal	organizaLons,	 scienLfic	

experts,	poliLcal	commixees,	and	NGOs,	based	on	the	psychological	effects	of	detenLon	on	children	

placed	into	those	centres.	Therefore,	by	strengthening	collaboraLon	of	the	Belgian	authoriLes	with	

some	accredited	associaLons	or	 insLtuLons,	 such	as	The	Red	Cross,	 the	Belgian	MigraLon	Federal	

Center	 (Fedasil)	 or	 Caritas	 InternaLonal,	 which	 have	 the	 opportunity	 to	 visit	 these	 centres,	 the	

enhancement	of	 the	Belgian	migraLon	and	detenLon	policies	 in	accordance	with	 internaLonal	 law	

would	be	reinforced.	The	results	of	 these	observaLons	should	be	used	to	promote	 the	respect	 for	

detained	families’	fundamental	rights,	and	in	parLcular	children’s	rights	when	waiLng	for	expulsion.	

As	 Belgium	 has	 always	 been	 a	 leader	 on	 the	 internaLonal	 scene	 in	 terms	 of	 promoLon	 and	

implementaLon	 of	 InternaLonal	 Humanitarian	 Law, 	 it	 would	 gain	 influence	 and	 credibility	 by	12

conforming	its	pracLce	to	internaLonal	law.  

	Royaume	de	Belgique,	Affaires	étrangères,	“Didier	Reynders	met	la	luxe	contre	l’uLlisaLon	des	enfants	soldats	à	l’ordre	10

du	jour	des	NaLons	Unies”,	12	février	2019

	ObservaLon	générale	conjointe	n°4	(2017)	du	Comité	pour	la	protecLon	des	droits	de	tous	les	travailleurs	migrants	et	11

des	membres	de	leur	famille	et	n°23	(2017)	du	Comité	des	droits	de	l’enfant	sur	les	obligaLons	des	États	 en	maLère	de	
droits	de	l’homme	des	enfants	dans	le	contexte	des	migraLons	internaLonales	dans	les	pays	d’origine,	de	transit,	de	
desLnaLon	et	de	retour,	CMW/C/GC/4−CRC/C/GC/23,	16	novembre	2017,	§5

	CASIER	F.,	JANSSENS	A.	(2014),	“Belgium’s	Interministerial	Commission	for	Humanitarian	Law	:	Playing	a	Key	Role	in	the	12

ImplementaLon	and	PromoLon	of	IHL”,	in	InternaLonal	Review	of	the	Red	Cross,	96	(895/896),	pp.	1075–1091
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Therefore,	the	Brussels	InternaLonal	Center	calls	upon	the	Belgian	authoriLes	to	use	their	influence	

and	opt	for	more	comprehensive	measures	to	meet	the	condiLons	for	compliance.	

BRUSSELS INTERNATIONAL CENTER FOR RESEARCH AND HUMAN RIGHTS

Recommenda1ons:		
• The	royal	decree	defining	the	legal	procedure	and	status	of	detained	families	

does	 not	 provide	 any	 specific	 disposi1on	 to	 ensure	 the	 interna1onal	 and	
European	basic	rights	of	the	child.	The	Belgian	authori1es,	therefore,	have	yet	
to	design	or	implement	the	necessary	independent	preven1on	mechanisms.	In	
order	 for	 Belgium	 to	 strengthen	 its	 na1onal	 implementa1on	 of	 the	
fundamental	 rights	 of	 the	 child,	 it	 has	 to	 design	 -	 in	 coopera1on	 	 with	
independent	 ins1tu1ons	 and	 experts	 -	 a	 mechanism	 which	 monitors	 the	
closed	centers	to	prevent	inhuman	or	degrading	condi1ons	[as	recommended	
by	the	Addi1onal	Protocol	to	the	Interna1onal	Conven1on	against	Torture	and	
other	inhuman	and	degrading	treatments,	ra1fied	by	Belgium	in	July	2018]. 

• Poli1cal	authori1es	should	priori1ze	the	best	interest	of	children	within	every	
decision	linked	to	social	protec1on	or	legal,	judicial	and	administra1ve	issues.	
It	appears	to	be	essen1al	for	the	Belgian	Secretary	of	State	for	Migra1on	and	
Asylum	 to	 develop	 alterna1ve	 facili1es	 to	 detainees	 with	 children,	 such	 as	
priori1sing	 the	 “return	 housing”	 facility,	 which	 was	 created	 in	 2008	 as	 the	
main	 alterna1ve	 to	 the	 closed	 centers	 for	 those	 types	 of	 situa1ons.	 By	
reinforcing	human	and	financial	means	dedicated	to	manage	these	facili1es,	
Belgium	 would	 demonstrate	 compliance	 with	 the	 interna1onal	 legal	
standards	 of	 child	 protec1on	 by	 taking	 ac1ve	 and	 efficient	 reasonable	
measures,	as	defined	by	the	Conven1on	on	the	Rights	of	the	Child.
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The BIC-RHR is a research organization We base our activities in three spheres 
based in the capital of Europe that works of work: Social Outreach, Insights and to 
produce valuable insights into policy Democratic Development. Combined, 
debates and political actions taking they provide a global perspective with 
place in the MENA region and its effects actions focused on influencing the 
on individuals. individual.
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